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Official Communication No. 6846

VALPARAISO, June 13, 2007
To. THE HON. PRESIDENT OF THE SENATE

The Chamber of Deputies, at a meeting held on the date hereof, has approved the access to government-held information bill [proyecto de ley sobre acceso a la información pública] of the Honorable Senate (Bulletin No. 3773-06), with the following amendments:
***


[The Chamber of Deputies] has provided for the following new SECTION ONE containing the law on the transparency of the public function and access to information held by the State Administration [ley de transparencia de la función pública y de acceso a la información de la Administración del Estado]:


“SECTION ONE.- The following law on transparency of the public function and access to information held by the State Administration is hereby approved:

TITLE I

GENERAL RULES

Section 1.- This law regulates the principle of transparency of the public function, the right of access to information held by the bodies of the State Administration, the procedures for the exercise of such right and the protection thereof and the exceptions from disclosure of the information.


Section 2.- The provisions of this law shall be applicable to ministries, local city governments, governorships and public agencies created for the discharge of administrative duties. They shall also apply to the Comptroller General of the Republic [Contraloría General de la República], the Armed Forces and the Law Enforcement and Security Forces, regional governments and municipalities.


Section 3.- Public functions shall be performed with transparency, so as to allow and promote the disclosure of the procedures, contents and decisions adopted in the discharge thereof.

Section 4.- The authorities [of the State Administration], regardless of the designation assigned thereto under the Constitution and the laws, as well as State Administration officials, shall strictly comply with the principle of transparency of the public function.


The principle of transparency of the public function consists of complying with and ensuring the disclosure of the actions, decisions, procedures and records of the Administration and of providing access to such information to any person, through the means and procedures established by the law for such purpose.

TITLE II

PUBLIC NATURE OF THE INFORMATION 
HELD BY THE BODIES OF THE STATE ADMINISTRATION

Section 5.- By virtue of the principle of transparency of the public function, the actions and determinations of the bodies of the State Administration, the grounds therefor, the documentation prepared in support thereof or as a direct and essential supplement thereto and the procedures implemented for the issue thereof, are of a public nature, except for the exceptions established hereunder and under other laws requiring a qualified quorum.


Furthermore, any information held by the bodies of the Administration shall be deemed public, regardless of its format, support, date of creation, origin, classification or processing, unless it is subject to the aforementioned exceptions.


Section 6.- The actions and documents that have been published in the Official Journal [Diario Oficial] and those that are related to the functions, powers and duties of the State Administration bodies shall be made available to the public on a permanent basis by the relevant service, which shall keep an updated index or register at the offices providing information and assistance to the users of the State Administration.

TITLE III

ACTIVE TRANSPARENCY

Section 7.- The bodies of the State Administration set forth in Section 2 shall make available to the public, on a permanent basis and through their websites, the following duly updated information, at a minimum:


a) The organizational structure thereof.

b) The authority, duties and powers of each of their internal units or bodies.

c) The regulatory framework applicable thereto.

d) The regular staff, the personnel on contract and independent contractors, specifying their respective remuneration.

e) [Government] procurement contracts for the supply of personal property, the rendering of services, the performance of support actions and the execution of works, and the procurement of surveyor, directory and consultancy services related to investment projects, specifying the names of the contractors and identifying the principal members or partners and shareholders of the provider companies or corporations, as the case may be.


f) Any transfer of public funds made, including any financial support provided to individuals or legal entities, either directly or through public tenders, whenever [the recipients] do not provide consideration in the form of goods or services.


g) The actions and determinations producing effects on third parties.

h) The formalities and requirements to be met by the interested party in order to obtain access to the services rendered by the relevant body.

i) The design, allocated amounts and criteria for access to any subsidy programs and other benefits granted by the relevant body.

j) The mechanisms of citizen participation, if any.

k) Any information regarding the allocated budget, as well as the reports on the execution thereof, as prescribed by the respective annual budget law.

m) The results stemming from any audits on the budget period of the relevant body and, if applicable, any relevant clarifications thereto.

The above-mentioned information must be fully included in the website and in a manner such as to allow for easy identification thereof and expeditious access thereto.


In the case of the information set forth under paragraph e) above, whenever purchases and procurement contracts subject to the Government Procurement System [Sistema de Compras Públicas] are involved, each public body shall place in its institutional website a link to the government procurement portal at www.chilecompras.cl, which shall provide direct access to the information regarding the relevant service or body. Procurement contracts not subject to such System shall be included in a separate register, which shall also be accessible through the institutional website.


As to the information set forth under paragraph f) above, in the case of transfers governed by Law No. 19,862, each body shall include in its institutional website the registers prescribed by Law No. 19,862 (www.registros19862.cl), without prejudice to the provisions of Section 9 of such law. Transfers not governed by such law shall be included in a separate register, which shall also be accessible from the institutional website.

Section 8.- The head authorities of the relevant bodies or agencies of the State Administration shall provide for the necessary administrative measures in order to ensure compliance with the provisions of the preceding section.


Section 9.- Notwithstanding the powers and duties that this law vests in the Transparency Board [Consejo para la Transparencia], the instrumentalities charged with the internal control of the bodies or agencies of the State Administration shall have the duty to ensure compliance with the provisions set forth in this Title.

TITLE IV

RIGHT OF ACCESS TO THE INFORMATION 

HELD BY THE BODIES OF THE STATE ADMINISTRATION

Section 10.- Any person is entitled to request and receive information from any body of the State Administration, in the manner and under the conditions established hereunder.


Access to information includes the right of access to the information contained in actions, orders, minutes, files, contracts and agreements, as well as any information prepared with public funds, regardless of its format or support, except for the statutory exceptions.


Section 11.- The principles underpinning the right of access to the information held by the bodies of the State Administration are, inter alia, as follows:


a) Principle of relevance, pursuant to which any information held by the bodies of the State Administration is deemed relevant, regardless of its format, support, date of creation, origin, classification or processing.


b) Principle of freedom of information, pursuant to which every person enjoys the right of access to the information held by the bodies of the State Administration, with the sole exemptions or limitations established by laws requiring a qualified quorum.


c) Principle of openness or transparency, pursuant to which any information held by the bodies of the State Administration is presumed to be public, unless it is subject to the aforementioned exceptions.


d) Principle of maximum disclosure, pursuant to which the bodies of the State Administration must disclose information in the broadest possible terms, excluding only the information subject to the statutory exceptions.


e) Principle of facilitation of access, pursuant to which the mechanisms and procedures for access to information held by bodies of the State Administration must facilitate the exercise of such right, excluding any conditions or requirements that may impede or prevent such access.

f) Principle of non-discrimination, pursuant to which the bodies of the State Administration must deliver the information to all requesters thereof, under equal conditions, without any arbitrary distinction and without requiring the showing of any cause or motive for the request.

g) Principle of timeliness, pursuant to which the bodies of the State Administration must provide a timely answer to the requests for information within the statutory time limits, with the utmost possible celerity and avoiding any kind of dilatory steps.


h) Principle of control, pursuant to which the compliance with the rules governing the right of access to information shall be monitored on a permanent basis and the determinations issued as regards information access requests shall be subject to appeals filed with an external body.


i) Principle of liability, pursuant to which any breach of the obligations imposed hereunder upon the bodies of the State Administration shall result in the attachment of liability and the imposition of sanctions established by this law.


j) Principle of gratuitousness, pursuant to which access to the information held by the bodies of the State Administration shall be provided without any charge, except for payment of duplication charges and any other fees that may be charged for the delivery of certain documents as authorized by law.


Section 12.- Requests for access to information shall be submitted in writing or by electronic means and shall contain:


a) First and last name and address of the requester and its attorney-in-fact, if any.

b) Clear identification of the information sought.

c) Signature of the requester stamped by any authorized means.

d) Administrative body to which such request is addressed.


If the request fails to meet the requirements set forth in the preceding sub-section, the requester shall be required to cure such failure or lack of relevant documents within a term of five days calculated as from the respective notice thereof, under the warning that failure to cure shall cause the request to be deemed withdrawn.


The requester may specify in the request that he agrees to be notified by electronic means of all the steps taken and determinations made in the access to information administrative proceeding, by providing, under his liability, an existing e-mail address. In all other cases, notices arising from the proceeding shall be given pursuant to Sections 46 and 47 of Law No. 19,880, on the Bases of Administrative Proceedings.

Section 13.- If the documents sought are not held by the requested body of the Administration, such body shall immediately forward the request to the authority that must be notified under the law, to the extent that such authority can be identified, of which due notice shall be given to the requester. If the relevant body cannot be identified or if the information sought is held by several bodies, the requested body shall give notice of such circumstances to the requester.


Section 14.- The authority or head of the requested body of the State Administration shall issue a determination as to the information access request, either by furnishing the documentation sought or by denying such request, within a maximum period of ten business days calculated as from the receipt of a Section 12-compliant request.



Such term may be extended in exceptional cases for an additional ten business days whenever the circumstances would make it difficult to gather the information sought, in which case the requested body shall inform the requester, before the expiration of the term, of such extension and the reasons therefor.



Section 15.- If the information sought is permanently available to the public, or is available in printed means such as books, manuals, brochures, public records of the Administration as well as in electronic format through the Internet or otherwise, notice shall be given to the requester of the source, place and manner in which access to such information may be obtained, whereupon the Administration shall be deemed to have complied with its duty to provide information.



Section 16.- The head of the requested body shall have the duty to provide the information sought, unless an objection is filed under Section 20 or any of the secrecy or non-disclosure statutory exceptions hereunder applies, such being the only grounds for authorizing denial of access.


In these cases, [the body’s] denial of access to information shall be given in writing and including the reasons therefor, specifying the legal grounds authorizing such denial and the reasons justifying its determination in each case.



Section 17.- The information sought shall be delivered in the manner and by the means specified by the requester, provided that this does not involve excessive costs or an expense not provided for in the institutional budget, in which cases the delivery shall be made in such manner and by such means as are available.


In any event, in order to satisfy the information access request, the bodies of the State Administration shall not be required to provide information that is not in their possession.

There shall be a system in place for certifying the actual delivery of the information to the requester, which system shall conform to any relevant technical provisions.



Section 18.- The right of access to information is free of charge, except for payment of duplication charges and any other fees that may be charged for the delivery of certain documents as authorized by law.




Section 19.- Copies of the actions and documents shall be delivered by the requested body free from any conditions or restrictions on the use of such copies, except for such conditions or restrictions as are expressly established by law.


The recipient of the information delivered by the bodies of the State Administration shall be liable for the disclosure of antecedents or data affecting third parties contained in such information and for the effects of any such disclosure.


Section 20.- Whenever the request for access refers to documents or antecedents containing information the disclosure of which may affect the rights of third parties, the head of the requested body shall give notice by certified letter, within 48 hours, to the person/s to whom such information refers or affects, informing them of their rights to object to the delivery of the requested documents and attaching a copy of the request.


The affected third parties may exercise their right to object within three business days calculated as from the date of notice thereof, which shall be deemed given three days after the certified letter has been mailed. The objection shall be submitted in writing and shall not require the provision of any grounds therefor.


Upon the due and timely filing of any objection, the requested body shall be barred from furnishing the requested documents or antecedents, except as otherwise determined by the Transparency Board in compliance with the procedure prescribed hereunder.

If no objection is filed, it shall be understood that the affected third party consents to the disclosure of such information.


Section 21.- The following are the only grounds for secrecy or confidentiality upon which access to information may be denied in whole or in part:


1.- Whenever the disclosure, communication or knowledge [of the information] would materially affect the performance of the duties of the requested body, including the following cases:


a) it may be detrimental to the enforcement of the laws, particularly in relation to crime prevention, investigation and prosecution.

b) it involves the transaction of business at meetings of bodies or public officials prior to the adoption of a resolution, measure or policy, notwithstanding the disclosure of the grounds of the resolution, measure or policy finally adopted.


2.- Whenever the disclosure, communication or knowledge [of the information] affects the rights of persons, including the following cases:


a) it may affect the personal privacy of an identified or identifiable person, including medical or health records;

b) it may harm commercial or other economic rights, whether public or private;

c) it may involve a risk to the life, safety or health of a person;

d) [the information] has been obtained from a third party as confidential information.

3.- Whenever the disclosure, communication or knowledge [of the information] would affect the security of the Nation, including the following cases:


a) it may affect national security.

b) it may affect national defense.

c) it may affect the public order or public security.


4.- Whenever the disclosure, communication or knowledge [of the information] would affect national interests, including the following cases:


a) it may affect national public health;


b) it may affect the international relations of Chile.

c) it may affect the economic interests of Chile.


5.- In the case of documents, data or information declared to be confidential or secret by a law requiring a qualified quorum, in accordance with the grounds set forth under Section 8 of the Political Constitution.


Section 22.- The designation of information as confidential, whether in whole or in part, in accordance with the grounds set forth under paragraphs 1 to 4 of the preceding Section, shall be duly justified and include the reasons therefor, and shall be allowed only if the risk of danger outweighs the public interest promoting the transparency and disclosure of actions and documents of the Administration or held by the Administration. In this case, the information shall be kept confidential only pending the threat of danger that triggered such designation and, in any event, shall cease to be confidential ten years after such designation.


For the above purposes, the designation of information as confidential, either in whole or in part, must be made by the highest-ranking public official within the respective service in the case of bodies of the State Administration or of constitutionally autonomous bodies in the case of information requested from one of them.


The actions designated as secret or confidential shall remain as such for a maximum twenty- year period, which may be extended by a law requiring a qualified quorum. Upon expiration of such period or upon the information ceasing to be secret or confidential, any person shall have the right of access thereto and the applicable authority or body shall have the duty to furnish the relevant copies as requested.


The documents containing administrative actions and those mentioned in the foregoing paragraphs shall be kept by the relevant body for a ten-year period, in a manner such that their preservation and safety is ensured, without prejudice to the rules governing the delivery of such antecedents to the National Archives.


Section 23.- The bodies of the State Administration shall keep an updated index of the actions and documents designated as secret or confidential under this law, at the information or user service offices of the State Administration established by Supreme Decree No. 680 of 1980, of the Ministry of the Interior.


The index shall include the designation of the actions, documents and information classed as secret or confidential in accordance herewith and the identification of the action or determination wherein such classification is set forth.


Section 24.- Upon expiration of the period provided under Section 14 for the delivery of the requested documentation, or upon denial of the request on any of the grounds established hereunder, the requester shall be entitled to file a claim with the Transparency Board established under Title VI hereof, seeking protection of its right of access to information.


The claim shall clearly describe the infraction committed and the facts amounting thereto, and shall be accompanied by evidence thereof, if any.


The claim shall be filed within a ten-day period calculated as from the denial of the request for access to information or as from the expiration of the term prescribed by Section 14 for the delivery of information.


Whenever the claimant has its domicile outside of the city where the Board is located, the claim may be filed with the relevant local authority [gobernación], who shall forward it immediately to the Board by the most expeditious means available. In these cases, the claim shall be deemed filed on the date of receipt thereof by the local authority.


The Board shall make claim forms available to the interested parties, as well as to the local authorities.


Section 25.- The Transparency Board shall give notice of the claim to the relevant State Administration body and to the third party involved, if any, by means of a certified letter.


The respondent authority and the third party, if any, may file defenses and objections to the claim within ten business days, submitting the antecedents and the means of evidence they may hold.


The respondent authority may always request that a hearing be held in order to file antecedents and submit evidence, in which case the Board shall set such hearing to be held within the next five business days.


Section 26.- The reports and means of evidence shall be kept confidential by the Transparency Board, and they shall remain confidential even after the claim is disposed of if the information is upheld as secret or confidential and access thereto is denied.


The claimant may not have access to the information while a final determination declaring such right is still pending, even if evidence thereof is attached to the proceeding as provided hereunder.


Section 27.- Within five days from the expiration of the term established under Section 25, a determination of the claim shall be issued, regardless of whether or not defenses have been submitted. Should the hearing provided for in Section 25 be ordered, such term shall be calculated as from expiration of the term fixed for the hearing.

The determination by the Transparency Board providing access to the information shall fix a reasonable term for the delivery thereof by the requested body.

The determination shall be notified by certified letter to the claimant, the requested body and the third party, if any.


Section 28.- 
An appeal of illegality from a determination issued by the Transparency Board denying access to information may be taken to the Appellate Court of the claimant’s domicile.


The bodies of the State Administration shall not be entitled to take an appeal to the Appellate Court from any determination of the Transparency Board allowing access to the information which such bodies have denied, whenever such denial is based on the grounds set forth under paragraph 1 of Section 21. No appeal may be taken, either, when the grounds under paragraph 5 have been invoked and the respective law requiring a qualified quorum has set forth as grounds therefor the fact that the disclosure of the information would affect the due performance of the body's duties.


The affected party may also take an appeal to the relevant Appellate Court from the determination of the Transparency Board whenever the denial is based on an objection raised in due course by the holder of the information pursuant to Section 20.


The appeal must be lodged within a peremptory term of five days, calculated as from the notice of the determination being appealed, and must contain the factual and legal grounds on which it is based and the specific relief sought.


Section 29.- If the determination under appeal has granted access to the information denied by a body of the State Administration, the lodging of the appeal shall, where applicable, suspend the delivery of the requested information, and the Appellate Court shall not order any measure allowing the disclosure of or access to such information.


Section 30.- The Appellate Court shall order that the appeal of illegality be notified by official notice to the Transparency Board and the interested third party, if applicable, and both of the latter shall be entitled to a ten-day period within which to submit their defenses or objections.


Once the notice has been answered by the Transparency Board or upon expiration of the term established for the raising of objections, the [Appellate] Court shall order that the file of the case be brought to the Appellate Court, with no new evidence being allowed, and the case shall be especially added to the schedule of the next earliest hearing following assignment of the case to an appellate panel.

The Appellate Court may, if it deems it appropriate, order the opening of an evidentiary period which may not exceed seven days and hear the parties’ closing arguments.

The Appellate Court shall render judgment within a ten-day period. No remedy whatsoever will lie against the Appellate Court’s judgment.


If the appeal of illegality taken from the determination denying access to the information is upheld, the judgment shall set a reasonable term for the delivery of such information. In the judgment, the Appellate Court may impose a sanction on the head official of the service or authority that groundlessly denied access to the information. Such sanction may involve the suspension from office for a term ranging from five to fifteen days and/or the imposition of a fine of 20% to 50% of such official’s remuneration.
TITLE V
THE TRANSPARENCY BOARD

Section 31.- The Transparency Board, hereinafter also the “Board,” is hereby created, as an autonomous public law corporation, with legal personality and property of its own.


The domicile of the Board shall be located in the city of Santiago.

Section 32.- The purposes of the Board are to promote transparency in the public function, to monitor compliance with the rules on transparency and disclosure of the information held by the bodies of the State Administration, and to guarantee the right of access to information.


Section 33.- The Board shall have the following powers and duties:


a) To monitor compliance with the provisions of this law and impose sanctions in case of any infractions thereof.


b) To resolve, providing the reasons therefor, the claims for denial of access to the information that may be brought hereunder.


c) To promote the transparency of the public function, the disclosure of the information of the bodies of the State Administration and the right of access to information.


d) To issue general instructions for due compliance with the legislation on transparency and access to information by the bodies of the State Administration.


e) To make recommendations to the bodies of the State Administration aimed at enhancing the transparency of their functions and facilitating access to the information they hold.


f) To design and make available to the bodies of the State Administration any manuals or publication designs that facilitate access to the information.

g) To formulate proposals regarding active transparency.


h) To request, under the warning of imposing pecuniary penalties, that the bodies of the State Administration bring their procedures, user service systems and websites into line with the rules on transparency and access to information provided hereunder or as directed by the Board.


i) To propose to the President of the Republic the rules, instructions and further regulatory enhancements to ensure transparency and access to information.


j) To conduct, directly or through third parties, activities for the training of public officials in transparency and access to information matters.

k) To conduct public dissemination and informational activities regarding the matters within their purview.


l) To prepare statistics and reports on transparency and access to information of the bodies of the State Administration and on compliance herewith.


m) To ensure the confidentiality of any data and information that is secret or confidential in nature pursuant to the Constitution and the law.


n) To collaborate with, and receive collaboration from, public bodies and individuals or legal entities, whether domestic or foreign.


ñ) To perform any other actions and execute any contracts as may be necessary for the performance of its duties.


Section 34.- In order to exercise its authority, the Board may seek the collaboration of the various bodies of the State. It may also receive all the copies and obtain all the information and documents necessary for the examination of the situations falling within their purview.


Likewise, in order to attain its purposes, the Board may execute agreements with non-profit organizations or corporations in order for them to provide any necessary professional assistance.


Section 35.- The actions and recommendations of the Board shall be public, except for any information it may obtain in the performance of its duties and which, according to the law, is secret or confidential.


Section 36.- The administration of the Board shall be vested in its Board of Directors [Consejo Directivo].


The Board of Directors shall be composed of four directors appointed by the President of the Republic subject to confirmation of the Senate, to serve for a six-year term.

The Board of Directors shall appoint its Chairman from among its members, who shall serve as the Director of the Transparency Board and who shall preside over the Board of Directors and enforce its decisions and resolutions. The Chairman shall hold office for a three-year term and may be re-elected, provided he continues serving as a member of the Board of Directors.


Section 37.- The President of the Republic shall appoint persons of established repute who excel in matters related to government processes, either in the private or public sector, to serve as directors.

Deputies, senators, mayors, municipal legislators, regional councilors, low-rank members of the Judiciary, State attorneys, officials of the State Administration and members of the Armed Forces and the Law Enforcement and Security Forces may not serve as directors.


The directors shall be appointed in staggered terms every three years. They shall be confirmed by the Senate by the approval of two-thirds of its incumbent members. To such end, the President shall submit a proposal containing the names of the two directors to be appointed and the Senate shall decide upon such proposal as a body.


Section 38.- The directors may be removed from office with the approval of the Chamber of Deputies, adopted by two-thirds of its incumbent members. The removal may be requested by the President of the Republic, by the majority of the directors or by any Deputy, on the grounds of inability, misbehavior, abandonment of duties or patent negligence in the performance of duties.

Apart from removal, the following shall be grounds for termination of the directors:

a) Expiration of their term of office.


b) Resignation accepted by the Board of Directors.


c) Acquiring or undertaking a capacity that would disqualify or incapacitate such director from serving as such pursuant to the by-laws, which circumstance shall be established by the majority of the directors, excluding the affected director.

d) Reaching the age of seventy-five.


Whenever a director ceases to hold office for any reason, a new director shall be appointed upon a single-person proposal by the President of the Republic, subject to the same procedure established in the preceding section, for the unexpired term of office.


Section 39.- The directors, except for the director serving as Director of the Transparency Board, whose remuneration shall be determined by the Board of Directors and which amount may not exceed the remuneration of a Ministry of State together with all the benefits thereunder, shall be paid a salary equivalent to fifteen development units [unidades de fomento] for each meeting they attend, with a cap of sixty such units per calendar month.

Section 40.- The vote of the majority of the Board of Directors shall be the act of the Board and, in the event of a tie, the Chairman shall have a casting vote. A majority of three directors shall constitute a quorum for the transaction of business.


The by-laws of the Transparency Board, which must be approved by decree of the Executive, shall lay down the necessary rules for the operation of the Board of Directors and for the adequate performance of the duties entrusted to it.


Section 41.- The performance of office as director shall be incompatible with the office of public official and with the holding of management positions in the governing bodies of political parties.

Section 42.- The Director of the Transparency Board shall be vested with the legal representation thereof, and shall especially be entrusted with the following powers and duties:


a) To comply and enforce compliance with the decisions of the Board of Directors.

b) To program, organize, direct, coordinate and control the operation of the Transparency Board, in accordance with the guidelines established by the Board of Directors.

c) To issue the internal rules necessary for the proper operation of the Transparency Board, following approval of the Board of Directors.

d) To hire the staff of the Transparency Board and terminate their services, in compliance with the law.

e) To take any other action and execute any agreement necessary for attaining the purposes of the Transparency Board.


In exercising such authority, [the Director of the Transparency Board] may freely manage, acquire and sell property of any nature.

f) To delegate specific rights or authority to the members of the Transparency Board.

g) To perform any other duties delegated to him by the Board of Directors.


Section 43.- Any person rendering services at the Transparency Board shall be governed by the Labor Code and the respective employment contracts they enter into.


However, there shall be applicable to such personnel the provisions on administrative disqualifications and incompatibilities established by Sections 54, 55 and 56 of the Constitutional Organic Law on the General Bases of the State Administration –text consolidated, coordinated and systematized by statutory decree [decreto con fuerza de ley] No. 1 of 2001 of the General Secretariat Ministry of the Presidency–, and all the relevant employment contracts shall contain a clause making express provision in this regard.


Persons in management positions on the Transparency Board shall be elected by public competition conducted by the Civil Service pursuant to the rules governing the procedures for selection of Public Senior Management, on the basis of a proposal of three candidates prepared by the Board of such Senior Management.


The actions performed or implemented by the Transparency Board shall be governed by private law rules.


Notwithstanding the foregoing, the information on financial and budget transactions of the Transparency Board shall comply with the rules set forth under Decree-Law No. 1263 of 1975, on State financial administration.


Additionally, the Transparency Board shall be subject to the control of the Comptroller General of the Republic in all matters concerning the examination and monitoring of its income and expenses accounts.


Section 44.- The property of the Transparency Board shall consist of:

a) The resources annually specified in the Budgets Law of the Nation [Ley de Presupuestos de la Nación].

b) Personal and real property transferred to or acquired by the Board upon any title and with the proceeds thereof.

c) Gifts, estates and devises and bequests accepted by the Board.


The gifts made in favor of the Transparency Board shall not require the statutory judicial petition [insinuación judicial] mandated by Section 1401 of the [Chilean] Civil Code and shall be exempted from the tax on gifts established by Law No. 16,271.

TITLE VI

INFRACTIONS AND SANCTIONS

Section 45.- The head of the body of the State Administration that would have baselessly denied access to information may be penalized with suspension from office for a term of five to fifteen days, and/or a fine ranging from 20% to 50% of his remuneration.


The sanction, if upheld, shall be enforced by the Transparency Board in the same determination allowing the requester’s claim and ordering the delivery of the information.


Section 46.- Failure to timely deliver the information as ordered, once delivery has been ordered by a final and non-appealable determination, shall be penalized by the Transparency Board with the suspension from office imposed on the head of the body of the State Administration, for a term ranging from five to fifteen days, and/or a fine ranging from 20% to 50% of his remuneration.


If the head of the service persists in his attitude, the above-mentioned sanctions shall be increased twofold.


Section 47.- Infractions of active transparency provisions shall be penalized with a fine ranging from 20% to 50% of the remunerations of the infringing authority or official.


Section 48.- Any liable official who, acting negligently or in an arbitrary manner, impedes or prevents the requester’s access to the information requested from a body of the State Administration, shall be penalized by the Transparency Board with a fine ranging from 20% to 50% of the remuneration. In the case of a repeat infraction, in addition to the fine, suspension from office shall be imposed for a term ranging from five to fifteen days.

Section 49.- The sanctions provided under this Title, except for the one set forth under Section 45, shall be imposed by the Board of Directors of the Transparency Board, following the conduct of an investigative proceeding, filed by such body, in compliance with the rules of the Administrative Rules and Regulations [Estatuto Administrativo].

TITLE VII

TRANSITIONAL PROVISIONS

Section 1°.-
In accordance with the fourth transitional provision of the Political Constitution, it shall be understood that the qualified quorum requirement is met by the laws currently in force and passed prior to the enactment of Law No. 20,050 that establish the secrecy or confidentiality of certain actions or documents.

Section 2º.- The first appointment of directors to the Transparency Board shall be made sixty days following the date of effectiveness of this law.


The proposal submitted to the Senate shall contain the names of the two directors who shall serve for a six-year term and the names of the other two who shall serve for a three-year term.

The Transparency Board shall be deemed duly set up after the Board of Directors has held its first valid meeting.


Section 3.- The President of the Republic is vested with authority to approve the by-laws of the Transparency Board within a one-year term, by means of a decree issued through the General Secretariat Ministry of the Presidency, signed also by the Ministry of Finance.”
***

Section 1


Has become SECTION TWO, replaced by the following:

“

SECTION TWO.- Sections 13 and 14 of the Constitutional Organic Law on the General Bases of the State Administration are hereby repealed, the consolidated, coordinated and systematized text of which was established by statutory decree No. 1 of 2001 passed by the General Secretariat Ministry of the Presidency.”


Section 2


Has become SECTION THREE, replaced by the following:


“

SECTION THREE.-
 Paragraph two of Section 16 of Law No. 19,880 on the Bases of Administrative Proceedings is hereby replaced by the following:


“Consequently, except for the exceptions established under the Law on Transparency of the Public Function and Access to Information held by the State Administration and other laws passed upon a qualified quorum, all the actions and determinations of the bodies of the State Administration, as well as the reasons therefor, the documents in which they are contained and the procedures used in the preparation or issue thereof, shall be public.”

Section 3


Has become SECTION SIX, with such text as will be established in due course.


Sections 4 and 5


Have been deleted.


Section 6


Has become SECTION FOUR, its heading having been replaced by the following:


“

SECTION FOUR.- The following amendments are hereby introduced to Law No. 18,695, Constitutional Organic Law on Municipalities, the text of which was consolidated, coordinated and systematized by statutory decree No. 1 of 2002, issued by the Ministry of the Interior:”

Section 7


Has been deleted.

***


Next, the following new SECTION FIVE has been provided for:


“


SECTION FIVE.- State-owned companies created by law, including those that pursuant to their respective organization laws must be expressly named to be subject to public law rules, shall be governed by the principle of transparency in the exercise of public functions, embodied in paragraph two of Section 8 of the Political Constitution of the Republic.


By virtue of such principle, the companies mentioned in the preceding paragraph shall permanently maintain available to the public, through their websites, the following duly updated information:


a) The regulatory framework applicable thereto.

b) Their organizational structure or internal organization.

c) The powers and duties of each of its units or internal bodies.

d) Their financial statements and annual reports.

e) Their affiliates or related companies.

f) The membership of their board of directors and the identification of those responsible for the management and administration of the company.

g) Consolidated information regarding their personnel.

h) Any and all remuneration paid to each Director, Executive President and Manager during the year, even the remuneration arising from the performance of duties or employment positions different from the offices in the company, or on account of entertainment and travel expenses, royalties and, in general, any other item of pay. Additionally, the aggregate remuneration paid to the company’s personnel shall be included in a global and consolidated manner.



The above-mentioned information shall be included in full in the websites, so as to allow for easy identification thereof and expeditious access thereto.

The companies referred to in this section, regardless of the by-laws governing them, and all the companies in which the State or its bodies hold shareholdings in excess of 50% or have a majority in the board of directors, shall be required to submit to the Securities and Insurance Superintendency [Superintendencia de Valores y Seguros] or, as the case may be, to the Superintendency which serves as an oversight agency thereof, the same information that open corporations must file pursuant to Law No. 18,046. In the event of noncompliance, the liable directors of the infringing company shall be penalized with a fine to be collected as tax revenues of up to five hundred development units, imposed by the relevant Superintendency pursuant to the authority and the procedure established by their respective organic laws.”
***


Section 3 of [the text of] the Honorable Senate, considered as SECTION SIX, has been replaced by the following:


“SECTION SIX.- The following paragraph is inserted at the end of Section 5 A of Law No. 18,918 (the Constitutional Organic Law of the National Congress):


“The Chamber of Deputies and the Senate must permanently make available to the public, through their websites and in a duly updated manner, the information mentioned in Section 7 of the Law on the Transparency of the Public Function and Access to Information Held by the State Administration. The same provision applies to the members of Congress as regards their salaries and other benefits.”.”
***

Has provided for the following new SECTIONS SEVEN AND EIGHT:


“SECTION SEVEN.- The Constitutional Organic Law on the Central Bank, contained in SECTION ONE of Law No. 18,840, is amended as follows:


a) The following new Section 65 bis is inserted in Title V:


“Section 65 bis.- The Central Bank is governed by the principle of transparency in the exercise of the public function, embodied in Section 8, paragraph two of the Political Constitution of the Republic and in Sections 3 and 4 of the Law on Transparency of the Public Function and Access to Information Held by the State Administration.


The disclosure of and access to the information of the Bank shall be governed, to the extent pertinent, by the following rules of the law mentioned in the preceding paragraph: Title II; Title III, except for Section 9; and Sections 10 to 22 of Title IV. In any event, the extension mentioned in paragraph two of the aforementioned Section 22 shall be decided by the Committee upon the favorable vote of at least four Directors, and as to the preservation of documents mentioned in such provision, Section 86 shall apply. The references contained in such provisions to the authority or head of the body, shall be understood to be made to the President of the Bank.


Upon expiration of the statutory term for the delivery of the requested information, or upon denial on any of the grounds authorized by the law, the requester may file a claim before the Appellate Court of Santiago, pursuant to Section 69. The Appellate Court may, in the judgment allowing the claim, impose upon the infringer a fine ranging from 2 to 10 monthly tax units, if the information was denied baselessly or was not delivered in a timely manner.


The Bank, by decision of its Board of Directors published in the Official Journal, shall establish the other rules and instructions necessary to comply with the above-mentioned legal provisions, adopting for such purpose the general rules issued by the Transparency Board pursuant to Section 32 of the aforementioned law.”


b) Paragraph one of Section 66 is replaced by the following:


“Section 66.- The Bank must keep in confidentiality all the background information relating to any money credit transactions it executes or investments it makes pursuant to Sections 34, 36, 37, 38, 54, 55 and 56; [all antecedents] containing information that requires compliance with Sections 40, 42 and 49 in issues related to international foreign exchange transactions or powers granted in such field by other laws; and any information obtained for compliance with the function prescribed under Section 53; and it may not disclose information on such matters except to those who have been parties thereto, or their attorneys-in-fact or their legal representatives.”


SECTION EIGHT.- The Judiciary, through its Administrative Corporation [Corporación Administrativa], shall permanently keep available to the public, in its website and in a duly updated manner, the information set forth under Section 7 of the Law on the Transparency of the Public Function and Access to Information Held by the State Administration.”.”.


***



I inform Your Excellency that Sections ONE –except for Section 21 and transitional provision 1 thereof-, TWO (1 [in the text] of such Senate), FOUR (6 [in the text] of such Senate), FIVE and SIX (3 [in the text] of such Senate), were approved in general with the affirmative vote of 112 Deputies.

And that the following were approved in particular:


- Sections 1, 2, 3, 4, 5, 6, 7 -paragraph one, items a), b), c), d) g),h), j), k) and m) and paragraph two-, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 22, 23, 24, 25, 26, 27, 28, 29, 30 –paragraphs one, two, three and four -, 31, 32, 33, 34, 35, 36, 37, 38 –paragraph one-, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, and transitional provisions 2 and 3 contained in SECTION ONE and SECTIONS THREE and FOUR, with the affirmative vote of 112 Deputies.

In addition, Sections 7 -items e), f) and i) of paragraph one and paragraphs three and four, [were approved] with the affirmative of 105 Deputies; 30 –final paragraph- with the affirmative vote of 107 Deputies; 38 –paragraph one- with the affirmative vote of 107-; 38 –item one-, with the affirmative vote of 109 Deputies, and 39, with the affirmative vote of 110 Deputies; SECTION FIVE, with the affirmative vote of 104 Deputies and SECTION SIX, with the affirmative vote of 101 Deputies.

In addition, SECTIONS SEVEN AND EIGHT, included during the discussion in particular held at the Chamber, were approved by the affirmative vote of 108 Deputies and 106 Deputies, respectively.


In all the above-cited cases, paragraph two of Section 66 of the Political Constitution of the Republic was complied with.

Finally, Section 21 and the transitional section contained in SECTION ONE were approved, both in general and in particular, by the affirmative vote of 112 Deputies, with paragraph three of Section 66 of the Political Constitution of the Republic having thus been complied with.

I also inform you that the above- mentioned votes were cast out of a total of 120 incumbent Deputies.


The foregoing is in answer to your Official Communication 25,968 of October 7, 2005.


I attach all of the supporting information.


Yours respectfully,
PATRICIO WALKER PRIETO

President of the Chamber of Deputies
CARLOS LOYOLA OPAZO

Secretary General of the Chamber of Deputies
mlp/meg
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